CONSTITUTIONAL COURT OF MONTENEGRO                                                                     
                                                                                                              


                  
U-I No. 13/13, 17/13 and 19/13

24 July 2015
P o d g o r i c a 

The Constitutional Court of Montenegro, in the composition: President Desanka Lopičić and judges – Dragoljub Drašković, PhD, Milorad Gogić, Miodrag Iličković, Hamdija Šarkinović, M.A. and Budimir Šćepanović, pursuant to provisions of Article 149 paragraph 1 item 1 of the Constitution of Montenegro and Article 49 item 2 and Article 60 of the Law on the Constitutional Court of Montenegro (»Official Gazette of Montenegro«, No. 11/15), at the session of 24 July 2015, with majority vote, issued 

D E C I S I O N

              REJECTED IS the petition for the initiation of the proceedings for the review of constitutionality of the provisions of Article 3 paragraph 1 items 2, 3 and 4 of the Law on Amnesty of Persons Sentenced for Criminal Offences Prescribed by the Laws of Montenegro and Persons Sentenced by Foreign Criminal Verdict which is Served in Montenegro ("Official Gazette of Montenegro'', No. 39/13.).

E x p l a n a t i o n

1. Vladan Đuranović, an attorney from Podgorica, on his own behalf and in the capacity of the counsel of the group of persons who are currently serving the sentence, Branko Anđelić, Darko Dragović, Snežana Mićanović and Miloš Vuksanović, attorneys from Podgorica and Milan Grbačević, on his own behalf and on behalf of the group of persons who are convicted of the criminal offence of aggravated murder under the Criminal Code of Montenegro and who are currently serving the sentence, lodged the petitions for the initiation of the proceedings for the review of constitutionality of the provisions of Article 3 paragraph 1 item 2, 3 and 4 of the Law, referred to in the enacting clause. 

1.1. In the petitions it is stated: that the challenged provisions of the Law are discriminatory and contrary to the provisions of Article 8 of the Constitution of Montenegro, Article 14 of the European Convention for the Protection of Human Rights and Fundamental Freedoms and Article 1 of the Protocol No. 12 to the European Convention, and the case law of the European Court of Human Rights in Strasbourg; that challenged provisions of the Law differently treat the persons convicted of crimes which are, in their nature, identical (criminal offence of aggravated murder referred to in Article 144 of the effective Criminal Code of Montenegro and  class 1 felony referred to in Article 30 paragraph 2 items 1- 6 of the previously effective Criminal Code of the Republic of Montenegro); that unconstitutionality of the challenged provisions of the Law is notably based on the fact that different norms and different legal effects are applied to the persons in the same and similar situations without an objective and reasonable reason, which is why the group of the convicted persons who are not amnestied are brought into an unfair and unequal position compared to the persons who are included in the provision of Article 1 of the Law and amnestied, in fact, for the identical  crime (in its nature). 


2. The Parliament of Montenegro and the Government of Montenegro did not submit the reply i.e. the opinion of the allegations contained in the petitions.


3. Challenged provisions of the Law stipulate: 

„Article 3 paragraph 1 items 2, 3 and 4
Amnesty shall not apply to the persons:

2) convicted of a crime of aggravated murder under the Criminal Code (»Official Gazette of the Republic of Montenegro«, No. 70/03, 13/04, 47/06 and »Official Gazette of Montenegro «, No. 40/08, 25/10,73/10, 32/11 and 64/11);

3) who, as at the effective date of this law, are convicted of a crime of criminal association and creation of a criminal organisation under the Criminal Code of the Republic of Montenegro (»Official Gazette of the Republic of Montenegro «, No. 70/03, 13/04 i 47/06) and the Criminal Code of Montenegro (»Official Gazette of Montenegro «, No. 40/08, 25/10, 73/10, 32/11 and 64/11);

4) who, as at the effective date of this law, are convicted of crimes of unauthorised production, possession and distribution of narcotics and making arrangements for drug use under the Criminal Code (»Official Gazette of the Republic of Montenegro «, No. 70/03, 13/04, 47/06 and »Official Gazette of Montenegro«, No. 40/08, 25/10, 73/10, 32/11 and 64/11).“

4. Upon hearing the content of the challenged provisions of Article 3 paragraph 1 item 2, 3 and 4 of the Law, the Constitutional Court found that they are not contrary to the Constitution of Montenegro.



5. For the decision of the case, the provisions of the following regulations are relevant:    


The Constitution of Montenegro: 

,,Article 1 paragraph 2

Montenegro is a civil, democratic, ecological and the state of social justice, based on the rule of law.

Article 8
Direct or indirect discrimination on any grounds shall be prohibited.

Regulations and introduction of special measures aimed at creating the conditions for the exercise of national, gender and overall equality and protection of persons who are in an unequal position on any grounds shall not be considered discrimination.


Special measures may only be applied until the achievement of the aims for which they were undertaken.

Article 10 paragraph 2

Everybody is obliged to abide by the Constitution and the law.

Article 16 items 1 and  5

The Law, in accordance with the Constitution, shall regulate the following:

1) the manner of exercise of human rights and liberties, when this is necessary for their exercise;                   


5)  other matters of interest for Montenegro.

Article 17 paragraph 2
All shall be deemed equal before the law, regardless of any particularity or personal feature.

Article 82 item 2 and 16

The Parliament shall:


2) adopt laws;
  

  3) adopt other regulations and general acts (decisions, conclusions, resolutions, declarations and recommendations);

16) grant amnesty.

Article 145
      The law shall be in conformity with the Constitution and ratified international agreements, and other regulations shall be in conformity with the Constitution and the law.

Article 149 paragraph 1 item 1

The Constitutional Court shall decide on the following:

1) conformity of the laws with the Constitution and confirmed and published international agreements.“

The European Convention for the Protection of Human Rights and Fundamental Freedoms (»Official Gazette of Serbia and Montenegro«-International Agreements, No. 9/03.):

,,Article 14

Enjoinment of rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.”

Protocol No. 12 to the European Convention for the Protection of Human Rights and Fundamental Freedoms: 

,,Article 1.

 The enjoyment of any right set forth by law shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.

No one shall be discriminated against by any public authority on any ground such as those mentioned in paragraph 1.”


6. Amnesty, as a generally accepted institute of contemporary criminal law, is expressly stipulated by the Constitution of Montenegro. The Constitution defines the powers of the Parliament to ,,grant amnesty'', however, the framer of the Constitution neither defines in more detail the institute of amnesty i.e. its content (the Constitution does not set forth express provisions on the type of act with which the Parliament does so), nor it defines any special conditions for the enacting authority in ,,granting'' amnesty, to wit, the limitation with regard to prescribing the level and extent of acquittal of perpetrators of criminal offences. So far, in the application of this institute, amnesty has appeared in different forms, always as exceptional correctional legal instrument, as follows: due to change in social conditions and circumstances in which committed punishable acts lose their social hazard; for the reasons of humanitarianism or other social, state and political reasons which required that some persons are pardoned for a crime they committed as well as due to the reasons that amnesty represents an encouragement for good behaviour of convicts and thus, it appears as a special type of reward for their exemplary behaviour. From the cited provisions of the Constitution it can be further concluded that the Parliament of Montenegro, in its mandate stipulated by the Constitution, adopts the laws and other regulations and general acts and that the law, in accordance with the Constitution, governs the matters of interest for Montenegro and thus, it also governs the matter of amnesty for the criminal offences stipulated by the law. In regulating these relationships, the enacting authority is obliged to observe the limits set by the Constitution, particularly those arising from the rule of law and those protecting particular constitutional goods and values. In this particular case, these are the prohibition of discrimination and the principle of equality set forth in the provisions of Article 8 paragraph 1 and Article 17 paragraph 2 of the Constitution. 
6.1. Since the Law, the provisions of which are challenged, is adopted in the conditions of legally regulated amnesty as a general institute of criminal law in Montenegro under the Criminal Code of Montenegro
, in deciding on the merits of the particulars of the petitioners in this case, the Constitutional Court took into account the principle of unity of legal system defined in the provisions of Article 145 of the Constitution. Namely, the provisions of Article 130 paragraph 1 and Article 132 of the Criminal Code define the term and content of amnesty and stipulate that the persons covered by an act of amnesty may be released from criminal prosecution or have their punishment remitted in whole or in part, may have the punishment replaced by a lighter punishment, be granted rehabilitation, or have some or all of the legal consequences of the conviction revoked and that by granting of amnesty (...) may not have effect on the rights of third persons based on conviction. The Law on Amnesty of Persons Sentenced for Criminal Offences Prescribed by the Laws of Montenegro and Persons Sentenced by Foreign Criminal Verdict which is Served in Montenegro, which is lex specialis in relation to the Criminal Code, sets forth, among others: the percent of exemption of 25% of the penalty of imprisonment for persons, addressees of the Law, who on the effective date of this law (15 August 2013) are convicted; defines crimes for which amnesty is granted; defines persons for whom punishment is replaced by lighter punishment i.e. for whom the enforcement of punishment is suspended and convicted persons to whom the amnesty does not apply. 

7. Three main characteristics of amnesty in the legal system of Montenegro arise from the said provisions of the Constitution and the Law the provisions of which are challenged: 1) that it is regulated by general act in the form of the law adopted by the Parliament of Montenegro in the manner and in the procedure used for any other law; 2) that it applies to individually undefined number of persons and 3) that the content of amnesty is defined in the Criminal Code (Article 130 paragraph 1 and Article 132). In addition, the Criminal Code does not prescribe any limitations with regard to the type and severity of crimes i.e. duration of punishment imposed i.e. duration of the punishment imposed for crimes to which amnesty may apply. Instead, such evaluation is within the sole competence of the enacting authority. According to the Constitutional Court, this further means that amnesty may cover any crime or that any crime perpetrators may be amnestied, regardless of the type and duration of the punishment imposed. To that extent, according to the comparative legislation, amnesty may cover the crime perpetrators according to some other criterion, e.g. amnesty may relate to the persons of particular age, sex, health condition (disability and the like) or it may be conditioned by particular circumstances (when criminal acts to which it applies are committed in a particular time period).

7.1. In deciding in this constitutional dispute, in connection with the allegations of the petitioners, the Constitutional Court took into account the case law of the European Court of Human Rights and the Federal Constitutional Court of the Federal Republic of Germany, to wit, general legal positions of these courts relating to the regulation of the amnesty institute. 
7.1.1. In the latest case of Tarbuk v. Croatia
 the European Court expressed its position on the “limits” of legislator when regulating amnesty:

“50. […] Moreover, the Convention organs have already held that, even in such fundamental areas of the protection of human rights as the right to life, the State is justified in enacting, in the context of its criminal policy, any amnesty laws it might consider necessary, with the proviso, however, that a balance is maintained between the legitimate interests of the State and the interests of individual members of the public (see Dujardin and other v. France, no. 16734/90, Commission decision of  2 September 1991, Decisions and Reports 72, p. 236).”

7.1.2. In the case of BVerfGE 10, 234 Platow-Amnestie
 of evaluation of the Law on Amnesty, the Federal Constitutional Court of the Federal Republic of Germany took the following position in relation to the matters of constitutional and legal severance of amnesty for particular criminal acts: 

“When passing the law on non-punishment under the assumption of Article 3 paragraph 1 of the Constitution, the legislator is not obliged to guarantee, to the same extent, the exemption from punishment for all punishable acts.  It may not exempt from amnesty just particular types of offences but must subject particular acts to special regulation. It must decide alone for which offences there is a special interest to expire. It decides, based on its legislative freedom, to which extent it wishes to guarantee the exemption from punishment for such offences. The Federal Constitutional Court may not verify the law on amnesty in relation to the question whether its regulations are necessary and appropriate but it may only establish whether the legislator has overstepped external boundaries of discretionary decision-making it has available.

The Law on Amnesty will breach the general principle of equality only when special regulations it passed for particular acts are obviously not directed toward the realization of justice and therefore, when reasonable justification for them, which stems from the nature of things, cannot be found or when this is obvious in some other way.”
7.2. Proceeding from the presented constitutional and legal framework which is relevant for the examination of challenged constitutional and legal matters in this case, and particularly proceeding from the provisions of Article 82 item 2 and 16 of the Constitution and the case law of the European Court of Human Rights and the Federal Constitutional Court of the Republic of Germany, the Constitutional Court is of the opinion that enacting authority is authorised under the law governing the amnesty institute to define the catalogue of criminal offences for which the convicted persons will be granted amnesty and even, within such catalogue, to define to which convicted persons amnesty does not apply. According to the Constitutional Court, it can be clearly concluded from the Constitution that granting amnesty is originally within the mandate of the Parliament of Montenegro the content of which the Constitution fully leaves to the enacting authority. Since Article 82 item 16 of the Constitution only sets forth more expressly that the Parliament ,,grants amnesty'', it is indisputable that granting amnesty is within its original mandate, to wit, that this is a broad constitutional prerogative of the Parliament as the highest representative body of Montenegro and that the definition of the content of the right to amnesty and its subject is notably a matter of legislation policy in the area of the enforcement of criminal sanctions. The act of amnesty, as held by the Constitutional Court, is primarily the expression of the sovereignty of the state authorities which, under the Constitution, have the highest representative body of the citizens of Montenegro elected at the last elections – Parliament.  

7.2.1. Accordingly, using the legal nature of the institute of amnesty, the enacting authority, as held by the Constitutional Court, was authorised to evaluate which criminal offences (and thus which persons) will and which will not be covered by amnesty. Exempting certain categories of persons from amnesty – itemised in the challenged provisions of Article 3 paragraph 1 items 2., 3. and 4 of the Law (,,who are convicted of criminal offence of aggravated murder under the effective Criminal Code; criminal offences of criminal association and creation of criminal organisation and criminal offences of unauthorised production, possession and distribution of narcotics and arrangements of drug use) the enacting authority, as held by the Constitutional Court, did not go beyond its powers defined in the Constitution. 

7.2.2. In addition, the Constitutional Court finds that the manner of regulating the said matters falls within the domain of legislation policy the defining of which is within the sole mandate of the Parliament as the agent of legislative power and organ which is defined in the Constitution as the organ ,,granting amnesty'' i.e. freely deciding on the level of exemption from the imposed penalty of imprisonment, on the persons to be covered by amnesty, to wit, the persons to whom amnesty applies. Direct content, effects and scope of application of any amnesty law, hence the challenged law, most directly depends on and is the consequence of the decision of the highest representative body regarding the direction and limits of amnesty application compared to the committed criminal offences and their perpetrators. The Constitutional Court, in accordance with the provisions of Article 149 of the Constitution, is not competent to evaluate the appropriateness of the decisions of the Parliament, including those which found their normative expression in the challenged provisions of Articles 1 to 3 of the Law, it is also not competent to establish to what extent natures of particular crimes are similar and/or identical and for what reason and why the enacting authority exempted the persons convicted of acts cited in the challenged provisions of Article 3 of the Law from amnesty application in view of whether such legal solution is rational or appropriate. Except for the statement that these are criminal offences the nature of which is identical and that the challenged provisions of the Law have discriminatory character, the petitioners neither stated any constitutionally and legally acceptable reason for such allegation nor did they present any evidence. Even the formal reference to the case law and positions of the Court in Strasbourg which, according to the Constitutional Court, are not relevant for the evaluation of the constitutionality of the challenged provisions of the Law i.e. their reference in the explanation of the petitions, as held by the Constitutional court, does not make by itself the petitions constitutionally and legally well founded. 

7.3. According to the Constitutional Court, the challenged provisions of Article 3 paragraph 1 item 2, 3 and 4 of the Law cannot be prejudicial to the principle of general prohibition of discrimination, direct or indirect, on any ground and equality before the law regardless of any particularity or personal feature as per Article 8 paragraph 1 of the constitution, Article 17 paragraph 2 of the Constitution, Article 14 of the European Convention  for the Protection of Human Rights and Fundamental Freedoms  and Article 1 of the Protocol no. 12 to the European Convention. 

7.3.1. The provision of Article 8 paragraph 1 of the Constitution prohibits any direct or indirect discrimination, on any grounds. In accordance with the Constitution, the prohibition of discrimination has a general meaning and is not limited only to the enjoyment of constitutional rights and freedoms, despite the fact that discriminatory grounds are not expressis verbis specified in the Constitution. Definition of discrimination and discriminatory grounds in Montenegrin law is contained in the Law on Prohibition of Discrimination
 and includes all discriminatory grounds set forth in Article 14 of the European Convention and Article 1 of the Protocol no. 12 to the European Convention, as well as other special forms of discrimination. To that extent, in the provisions of Article 2 paragraph 2 and 3, the Law on Prohibition of Discrimination stipulates that discrimination is any unjustified, legal or actual, direct or indirect distinction or unequal treatment, or failure to treat a person or a group of persons in comparison to other persons, as well as exclusion, restriction or preferential treatment of a person in comparison to other persons which, among others, is based on race, colour, national affiliation, social or ethnic origin (…),as well as other personal characteristics and that direct discrimination exists if a person or a group of persons, in the same or similar situation in respect to other person or group of persons, is brought or were brought, or may be brought in an unequal position by an act, action or failure to act, on any of the aforementioned grounds. From the principle of equality, guaranteed in the provision of Article 17 paragraph 2 of the Constitution, it can also be concluded that there is an obligation of enacting authority to prohibit arbitrary interference, that is, an obligation to be strictly bound by the principle of proportionality in the event of different treatment of a person or group of persons by personal traits who are found in the same or similar legal or factual situation. 
7.3.2. The principle of non-discrimination and the principle of equality are also contained in all core international and regional human rights instruments.
: The European Convention for the Protection of Human Rights and Fundamental Freedoms, in the provisions of Article 14, contains accessory prohibition of discrimination (which applies only to the rights protected by the Convention), on any ground, such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status. Unlike Article 14 of the Convention, which prohibits discrimination in the enjoyment of rights and freedoms recognized in the Convention itself, Article 1 of the Protocol No. 12 to the Convention is a »free standing« provision, which prohibits public authority to discriminate against anyone »in the enjoyment of any right set forth by law « on any grounds. The European Court of Human Rights, in its judgments and in accordance with the wording »other status«, has established other discriminatory grounds, which are not final. The category »other status «, basically includes anything not already mentioned in Article 14 of the Convention. Article14 of the Convention and Article 1 of the Protocol No. 12 to the Convention are complementary mechanisms of convention protection in the area of non-discrimination and they complement each other. 
7.3.3. The Constitutional Court found that the challenged provisions of Article 3 paragraph 1 items 2., 3. and 4 of the Law neither contain discriminatory limitations on any discriminatory ground in relation to the Constitution of Montenegro nor in the sense in which the European Court of Human Rights interprets limitations. Namely, the challenged provisions of the Law do not make any distinction according to the personal features of persons to whom amnesty does not apply because all persons (without exception), who are convicted of particular criminal offences – aggravated murder under the Criminal Code, and who are convicted as at the effective date of this law, of criminal offences of criminal association and creation of criminal organisation; as well as of criminal offences of unauthorised production, possession and distribution of narcotics under the Criminal Code are exempted from amnesty. This fact, according to the Constitutional Court, cannot be considered ,,personal feature'' neither in accordance with the said provisions of the Constitution nor within the meaning of the European Convention. 
7.3.4. Constitutionality of challenged provisions of Article 3 paragraph 1 item  2, 3 and 4 of the Law, according to the Constitutional Court, also cannot be prejudiced from the perspective of constitutional principle of equality before the law, regardless of any particularity or personal feature (Article 17 paragraph 2 of the Constitution), because they apply to all non-amnestied persons equally. No person who finds himself/herself in a legal situation in which he/she is subject to such provisions of the Law is brought in an unequal position compared to all other persons to which such provisions relate. Equality before the law, which is guaranteed under the Constitution, means the equality of rights and obligations in equal legal position and thus, the matter of equality of persons to which amnesty applies cannot be brought in connection with the persons to which amnesty does not apply because these are the persons who are in a different legal situation. The matter of equality before the law, from the constitutional and legal aspect, according to the Constitutional Court, could be relevant only in the event when the enacting authority, without constitutionally and legally acceptable reason, prescribes differences within one and the same group of persons to whom amnesty does not apply, which in this particular matter is not the case. 

7.3.5. Based on the above, the Constitutional Court found that when regulating the right to amnesty in the manner stipulated in the challenged provisions of the Law, the enacting authority did not overstep the boundaries of constitutional powers and violate constitutional principles on prohibition of discrimination and equality of citizens before the law as per provisions of Article 8 and Article 17 paragraph 2 of the Constitution. Perpetrators of those criminal offences which are not subject to amnesty, according to the Constitutional Court, may not file complaint of discrimination, to wit, of violation of constitutionally guaranteed right to equality of all before the law, even more so when had in mind that amnesty, according to the challenged provision of Article 3 paragraph 1 item 2 of the Law does not apply, without exception, to all persons who committed an aggravated criminal offence of murder.
 


7.4. The Constitutional Court points out that in the practice to date, in the cases U-I no. 29/10 and 33/10, of 8 December 2010 it evaluated constitutionality of the provision of Article 3 paragraph 1 item 6 of the Law on Amnesty of Persons Sentenced for Criminal Offences Prescribed by the Laws of Montenegro and Persons Sentenced by Foreign Criminal Verdict which is Served in Montenegro ("Official Gazette of Montenegro'', No. 39/13)
, which materially contained identical legal solution the constitutionality of which was challenged for the same reasons which were stated in the petition for initiation of this constitutional proceedings and decided to reject the petition for the initiation of the proceedings for the review of its constitutionality. The Constitutional Court, in this particular case, expressed the position which, according to the Court, is also relevant in the settlement of this constitutional dispute in connection with the allegations of discrimination. 

8. On the basis of the above reasons, it was decided as in the enacting clause. 






                                    PRESIDENT,

     
                                                                                                 Desanka Lopičić,signed
� »Official Gazette of the Republic of Montenegro «, Nos. 70/03, 13/04, 47/06 and »Official Gazette of Montenegro «, Nos. 40/08., 25/10.,73/10., 32/11., 64/11.,40/13., 56/13. and 14/15.


� Judgment, of 11 December 2012 , application no. 31360/10.


� Decision of the First Senate of 15 December 1959 - 1 BvL 10/55 -





� »Official Gazette of Montenegro «, Nos. 46/10. and 18/14.


� United Nations Universal Declaration of Human Rights (1948), United Nations International Covenant on Economic, Social and Cultural Rights (1966), United Nations International Covenant on Civil and Political Rights (1966), United Nations International Convention on the Elimination of All Forms of Racial Discrimination (1966), European Social Charter (1961, revised 1996) etc.  


� Article 3 paragraph 1 item 6


Amnesty shall not apply to the persons:


 6) convicted of criminal offence of aggravated murder under the Criminal Code (»Official Gazette of the Republic of Montenegro«, No. 70/03., 13/04., 47/06. and »Official Gazette of Monenegro«, No. 40/08.). 
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