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CONSTITUTIONAL COURT OF MONTENEGRO


                                       


U-I br. 2/11

19. January  2012
P o d g o r i c a 

The Constitutional Court of Montenegro through its: President Dr Milan Marković and judges – Miodrag Iličković, Miodrag Latković, Fetija Međedović, Miraš Radović, Đole Sekulović and Desanka Lopičić pursuant to the provisions of Article 149, paragraph 1, item 1 of the Constitution of Montenegro, and Article 33, item 4 and Article 40 of the Law on Constitutional Court of Montenegro (Official Gazette of Montenegro, No. 64/08) at it session on 8th December 2011 rendered the following: 

DECISION

The initiative for the review of the constitutionality of the provision in Article 12 of the Family Law (‘’Official Gazette of the Republic of Montenegro”, No. 1/07) is NOT ACCEPTED.

EXPLANATION
Dr Jovan Kojičić and Mr. Aleksandar Zeković from Podgorica filed with this Court the initiative for assessment of constitutionality of the provision of Article 12 of the Family Law as specified in the wording of the Decision herein. The applicants argued that the contested provisions are in conflict with the provisions of Articles 8 and 17 of the Constitution i.e. its provisions on the prohibition of discrimination and equality before law respectively. The applicants argued that the provisions thereof are also contrary to international law which pursuant to Article 9 of the Constitution has supremacy over national law and therefore has direct application; the applicants also argued that the provisions thereof are in contravention to the provisions of Article  26 of the International Covenant on Civic and Political Rights that guarantees equal and effective protection against discrimination, including also sexual orientation; in contravention of Article 14 of the European Convention that prohibits discrimination vis-a-vis the rights guaranteed by the Convention – in conjunction to  Article 8 (right to private life); that Article 1 of the Protocol 12 to the Convention  that pledges that every right prescribed by the law  shall be exercised without discrimination on any ground; that contested provisions that prohibit right of same sex couples to enjoy the same rights that they are eligible to by virtue of marriage  or  civil law union; that privileges ensuing from marriage are set aside solely for heterosexual persons; that same sex partners who live in the same or essentially the same emotional and economic union are put into quite disadvantaged and legally unprotected position without objective and meaningful explanation which clearly indicates that there is a difference in treatment and that there is a discriminatory attitude towards  those individuals on the grounds of their sexual orientation.

In the course of proceedings before this Court, Mr. Aleksandar Zeković withdrew his initiative for instituting the procedure of constitutional review of the quoted provisions of the Law on 6 September 2011. In the notice of withdrawal he stated that he chose instead to refer his request for alignment of the Law with international law to the Government. 

The Government of Montenegro indicated in its opinion that the contested provisions of the Law do not contravene with the provisions of Article 8 of the Constitution; that the framework for codification of civil union - although not regulated by the Constitution – is a definition of marital union in the Constitution as such that it can only be concluded if a man and a woman consent to it and the fact that civil union – if at the time when it was established there were obstacles to make a legal wedlock – shall not be deemed legally equal with marital union in relation to right to mutual support and to other property-legal relations; that the contested provisions of the Law are not in contravention of the quoted provisions of international acts since they pertain to the codification of civil union as an union of man and a woman and it neither regulates nor prohibits the existence of same sex unions and that its  provisions do not make impediment to regulate the legal status of same sex unions by passing a separate  piece of legislation as seen in comparative legal practice. 
The contested provisions of the Law prescribe that: 
Article 12

A lasting union of a man and a woman (civil union), is equaled with marital union with regard to the right to mutual support and other property-legal relationships.
Civil union does not produce effect referred to in paragraph 1 of this Article, if the obstacles to enter into a valid marriage existed at the time when it started.«.

In deciding about the case herein the following provisions of hereinafter quoted legislation was found legally valid:  
Of the Constitution:
Article 8, paragraph 1

Direct or indirect discrimination on any grounds shall be prohibited. 

Article 9
The ratified and published international agreements and generally accepted rules of international law shall make an integral part of the internal legal order, shall have the supremacy over the national legislation and shall apply directly when they regulate relations differently than the national legislation.
Article 16, line 1

In accordance with the Constitution, the law shall regulate: 

the manner of exercise of human rights and liberties, when this is necessary for their exercise; 

Article 17 

Rights and liberties shall be exercised on the basis of the Constitution and the confirmed international agreements. 

All persons shall be deemed equal before the law, regardless of any particularity or personal feature.
Article 71  

Marriage may be entered into only on the basis of a free consent of a woman and a man. Marriage shall be based on equality of spouses. 

Article 72
Family shall enjoy special protection. 

Parents shall be obliged to take care of their children, to bring them up and educate them. Children shall take care of their own parents in need of assistance. 

Children born out of wedlock shall have the same rights and responsibilities as children born in marriage. 
Article 145

The law shall be in conformity with the Constitution and confirmed international agreements and other regulations shall be in conformity with the Constitution and the law.
 European Convention for the Protection of Human Rights and Fundamental Freedoms:
Article  8

Everyone has the right to respect for his private and family life, his home and his correspondence.

There shall be no interference by a public authority with the exercise of this right except such as is in accordance with the law and is necessary in a democratic society in the interests of national security, public safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others.”

Article 12

Men and women of marriageable age have the right to marry and to found a family, according to the national laws governing the exercise of this right.
Article  14

The enjoyment of the rights and freedoms set forth in this Convention shall be secured without discrimination on any ground such as sex, race, color, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.
Protocol No. 12 to the Convention:
Article 1
The enjoyment of any right set forth by law shall be secured without discrimination on any ground such as sex, race, color, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth or other status.
No one shall be discriminated against by any public authority on any ground such as those mentioned in paragraph 1
International Covenant on Civic and Political Rights: 

Article  23
1. The family is the natural and fundamental group unit of society and is entitled to protection by society and the State.

2. The right of men and women of marriageable age to marry and to found a family shall be recognized.

3. No marriage shall be entered into without the free and full consent of the intending spouses.

4. States Parties to the present Covenant shall take appropriate steps to ensure equality of rights and responsibilities of spouses as to marriage, during marriage and at its dissolution. In the case of dissolution, provision shall be made for the necessary protection of any children.

Article 26

All persons are equal before the law and are entitled without any discrimination to the equal protection of the law. In this respect, the law shall prohibit any discrimination and guarantee to all persons equal and effective protection against discrimination on any ground such as race, color, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.

Article 27

 In those States in which ethnic, religious or linguistic minorities exist, persons belonging to such minorities shall not be denied the right, in community with the other members of their group, to enjoy their own culture, to profess and practice their own religion, or to use their own language.”

          One of the highest constitutional values is the principle of the rule of law which is exercised through the application of highest constitutional principle of conformity of legal acts (Article 1, paragraph 2 and Article 145 of the Constitution) and entails that the law has to be in conformity with the Constitution and confirmed and published international treaties, and other regulations have to be in conformity with the Constitution and the law. In the legal system based on the rule of law the laws have to be general and equal for all, and legal effects have to be predictable for those the law is going to apply to. In the area of abstract control of constitutionality, the Constitutional Court is competent for the review of the conformity of law with the Constitution and confirmed and published international agreements and that is its scope of jurisdiction in compliance with the provisions of Article 149, paragraph 1, item 1 of the Constitution.
   The quoted provisions of the Constitution further entail that the law in compliance with the Constitution regulates the manner in which human rights and freedoms are to be exercised if that is necessary for their exercise.
     Family relations and right to marry is a part of constitutional rights that are to be exercised in a way that is stipulated by law. In relation to that the legislator has authority to regulate the way in which they are to be exercised without prejudice to the essence of the law. In regulating those relations, the legislator has to respect the limits set to it by the Constitution, and particularly those that are derived from the principle of the rule of law and those protecting certain constitutional principles and values. In concrete case this concerns prohibition of discrimination and equality of all before law. Apart from the quoted principles, the Constitution contains no limitations relevant for regulating those laws but, instead, it gives legitimacy to legislator to regulate in general terms the ways in which to exercise those rights.  Consequently, the Family Law codifies the marriage and spousal relations, relations between parents and children, adoption, family placements (foster care) custody, alimony (maintenance), family property relations and the procedures before authorities in relation to spousal and family relations. The contested provisions of Article 12 of the Law define civil union between man and woman and it establishes the scope of rights ensuing from the union as such. 

        Deciding about the initiative submitted by the applicant herein, the Constitutional Court made a review of the challenged provision of Article 12 of the Family Law in relation to the provisions of the Constitution that stipulate the term “marriage” (Article 71), “family” (Article 72) and prohibition of discrimination (Article 8).

         The provision f Article 71, paragraph 1 of the Constitution prescribes that marriage can be entered only with free consent of a man and woman and the provision of Article 72, paragraph 1 of the Constitution stipulates that family enjoys special protection. Out of quoted constitutional provisions which set forth the different spouses’ sex as one of the constitutive elements for entering marriage, the Court hereupon found that the legislator through the codification of the term “marriage” in indirect way defined the term “civil union” i.e. that the term civil union implies the union of man and woman. 
To that end the legislator resorted to its competence on the basis of Article 16, item 1 in relation to the provisions of Articles 71 and 72 of the Constitution, to stipulate in the Family Law the term marriage and family relations and also the civil union as well all rights and responsibilities that the partners in civil union do have. In other words, by putting civil union at equal footing with marital union, the legislator determined crucial elements for civil union described such as to be the same as with the marital union. Since the Constitution defines one of the constitutional elements for entering marriage to be different sex of consenting spouses and, the Constitutional Court found, this condition applies likewise to the persons who live in civil union.  From the contents of the contested provisions of Article 12 of the Law it could be deduced that the term “civil union” is determined by three key elements: 1) union of man and woman, 2) duration of union and 3) equal status with marital union when it comes to rights to mutual support and other property legal relations. In paragraph 2 of the contested article civil union is found not to have the same effect if at the time when it was created there were some obstacles to enter into fully legitimate marriage.  Consequently, the legal term “civil union” also implies the union of man and woman and as such it is tied to the concept of marriage but also to the concept of the family in compliance with Article 72 of the Constitution.  

       The Constitutional Court found that by the contested provisions of the Law whereby civil union as a lasting union of man and woman, marriageable without obstacles, gets the same status as a marriage in relation to mutual support and property-legal relations, the legislator did not overstep its constitutional competences.  This is all to the effect that the drafters of the Constitution kept the concept of heterosexual marriage as the foundation block for families and in relation to that it also codified civil union as union of person of different sex. 
        Contested provisions of the Law did not infringe upon the principle of prohibition of discrimination, guaranteed by Article 8 of the Constitution,  and instilled in Article 14 of the European Convention for Protection of Human Rights and Freedoms, Protocol No. 12 to the ECHR and Article 26 of the International Covenant for Civic and Political Rights.
         Pursuant to the position of the Human Rights Committee (item 7 of the General Comment No. 18 (37)of the Human Rights Committee of the Organization of the United Nations, adopted in 1989 - doc. UN HRI/GEN71REV8, pages 185-188.), the term „discrimination“ as used in the Covenant should be understood to imply any distinction, exclusion, restriction or preference which is based on any ground such as race, color, sex, language, religion, political or other opinion, national or social origin, property, birth or other status, and which has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise by all persons, on an equal footing, of all rights and freedoms.  The quoted definition of discrimination in which the “effects” are mentioned together with the “purpose” indicates to the fact that the Committee considers discrimination to be both direct but also indirect one. 
       Apart from direct discrimination focused on the certain category of persons, the Constitution in Article 8, paragraph 1 also prohibits indirect discrimination which can come to bear even in case when the effects of a legal provision are discriminatory. The Constitutional Court found that the provisions of Article 12, paragraph 1 of the Family Law have the effect of different treatment pertaining to sexual orientation of persons who live in emotional and economic union depending on whether they are the same or different sex. Namely, pursuant to the contested provision of the Law, common law partners can only be the persons of different sex and not the persons of the same sex who live in a lasting union.   
        However, the Constitutional Court took the position that the distinction that is based on reasonable and justifiable basis is not discrimination. In establishing if that can be so in this concrete case, the Constitutional Court took the stand that the constitutional review of the contested provisions of Article 12 of the Law against Article 8, paragraph 1 of the Constitution cannot be made in a meaningful way without paying due regard to the  Constitution’s provisions on human rights and freedoms that need to be understood as making an integral concept, and that basic principles, the principle of prohibition of discrimination included, have to be tied in with the substance of individual rights and freedoms enshrined in the Constitution. The provision of Article 71, paragraph 1 of the Constitution ties in the concept of marital union with different sex of individuals that make up the union as the drafters of the constitution adhered to the traditional concept of heterosexual marriage making up family. The Constitutional Court found that the provision of Article 71 of the Constitution gives enough and justifiable basis for the different treatment of same sex civil unions (on the basis of sexual orientation).  

       The quoted provisions of Article 14 of the European Convention and Article 26 of International Covenant on Civil and Political Rights guarantee the enjoyment of guaranteed rights and freedoms without discrimination on any grounds as well as the existence of an efficient protection against any discrimination regarding rights and freedoms. According to these international instruments, the principle of prohibition of discrimination is of accessory nature having in mind that it concerns exercise of some of the rights guaranteed by these very instruments. 
        The European Convention and the Covenant on the other side guarantee right to marriage and to having/starting family. Thus, the provision of Article 12 of the European Convention stipulates that men and women of marriageable age have right to merry and found a family in compliance with national laws that regulate this right and the provision of Article 23 of the Covenant stipulates right to merry and found a family is recognized to a man and a woman of marriageable age.  Therefore, both international acts envisage right to merry and found a family for persons of different sex who make that union. The idea of civil union has neither been regulated nor stipulated by quoted international treaties. 
        Apart from the right to merry and found a family, the European Convention in its Article 8 guarantees also the right to respect family life and private life and respect for home. 
        European Court for Human Rights and the UN Human Rights Committee - institutions for protection of human rights and freedoms guaranteed by the European Convention and the International Covenant on Civic and Political Rights - having interpreted the quoted international treaties, defined that the principle of prohibition of discrimination entails prohibition of different treatment in the same or similar situation when there is no objective and reasonable justification for different treatment. Apart from the quoted condition, if there is discrimination on the grounds of sexual orientation to be established, the different treatment has to be seen as connected with some of the rights guaranteed  by these international treaties.
       Concerning the violation of the principle of prohibition of discrimination on the grounds of sex, in relation to Article 14 of the ECHR, the European Court has its case law and they primarily brought it into conjuction to Article 8 of the ECHR – respect of private life - taking the stand that different treatment on the ground of sex can fall within the remit of right to life (Judgment of the European Court of Human Rights, case Mata Estevez vs. Spain, No. 56501/00). In its practice as of lately, the European Court for Human Rights took stand that “a cohabiting same-sex couple living in a stable de facto partnership, falls within the notion of ‘family life.’” However in this judgment the Court stated that the issue of legal recognition of same sex union falls within the remit of the rights  where state enjoys a wide margin of appreciation as to when and how to legislate and regulate it (European Court of Human Rights, judgment in the case  Schalk and  Kopf versus Austria, Ref. 30141/04 dated 24. June 2010, # 92, 93, 94. and 105.). In relation to that the European Court in a string of cases (Mellacher and others versus Austria, dated 19. December 1989, Series A, No. 169, page 28. /application No. 10522/83; 11011/84; 11070/84/; decision on admissibility of the case Adriana C. Goudswaard-van der Lans versus Netherlands from 22. September 2005. /application No. 75255/01/),  took the stand that ‘’ the possible existence of alternative solutions did not of itself render the contested legislation unjustified” and  ” Provided that the legislature remained within the bounds of its margin of appreciation, it was not for the Court to say whether the legislation represented the best solution for dealing with the problem or whether the legislative discretion
should have been exercised some other way”.
        In interpreting these provisions of the Covenant, the UN Human Rights Committee tied in the prohibition of discrimination to some of the rights guaranteed by this act and took a stand that every different treatment does not constitute discrimination in the spirit of Article 26 of the Covenant for as long as it is founded on objective and reasonable justification (decision of the Human Rights Committee in relation to Young versus Austria, No. 941/2000).  

       It can be inferred thereupon that in compliance with ratified international treaties and practice of international institutions for the protection of the rights guaranteed by those treaties the applicants invoked in their application for review of conformity of contested provisions of the Family Law, the different treatment on the basis of sexual orientation which is discriminatory at the same time has to be related to a guaranteed and recognized right and to a situation when such different treatment is not objectively and reasonably justified. 

         The contested provisions of article 12, paragraph 1 of the Family Law where different sex is mandatory element for common law union is put in the context of family and family relations. The Court finds that the legislator had full justification for this legislative solution and different treatment for lasting unions of same sex individuals. Such legislative solution objectively derives from the provision of Article 71, paragraph 1 of the Constitution which does not grant right to marry to same sex individuals. The Court finds that reasonable justification thereof stems from the protection of family relations and family (Article 72 of the Constitution) derived from traditional concept of marriage as union of man and woman and civil union having an equal status to marital one as well as civil partners’ rights being correlated to their duties. Considering the reasons stated hereinabove, the Constitutional Court found that the contested provisions of Article 12 of the Family Law are in conformity with ratified international treaties.
       The Court finds that the sphere of family and marital social relations are subject to a broad appreciation of the state. Having that in mind, there are no legal impediments to recognizing certain rights to the same sex partners in lasting economic and emotional union in the same way as these rights are enjoyed by marital partners.  It is up to the legislature to decide if and when will other rights be recognized to the persons of the same sex who live in  de facto partnership, as requested by the persons who filed this initiative. 
           Therefore, the applicants’ opinion that the quoted issues could be regulated somewhat differently i.e. have civil union codified as the union of same sex partners is not relevant subject matter for constitutional-legal review of contested provisions.  From the constitutional legal aspect, the Constitutional Court is competent only for the review of the conformity of the concrete legislative solution with the relevant provisions of the Constitution.


On the basis of the reasoning presented hereinabove, the Court decided as in the dictum of the Decision.
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